STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JAMES C. BREEN,
Petiti oner,
VS. CASE NO. 93-1886

DEPARTMENT OF BANKI NG AND FI NANCE,

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

Upon due notice, this cause cane on for formal hearing on Cctober 19, 1993
in Tal |l ahassee, Florida, before Ella Jane P. Davis, a duly assigned hearing
of ficer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Douglas D. Sunshine, Esquire
Department of State
LL 10 The Capitol
Tal | ahassee, Florida 3399-0250

For Respondent: Scott C. Wight, Esquire
Ofice of the Conptroller
Depart ment of Banking and Fi nance
The Capitol, Suite 1302
Tal | ahassee, Florida 32399-0350

STATEMENT OF THE | SSUE

VWhet her or not Petitioner is indebted to the State of Florida in the anount
of $897.01 arising out of his receipt of overtine pay while in an "excl uded
position”™ with the Departnent of State.

PRELI M NARY STATEMENT

By letter dated March 10, 1993, the Departnment of Banking and Fi nance
notified Petitioner that he owed the State of Florida $897.01.

Petitioner filed a tinmely request for formal hearing, and the matter was
forwarded to the Division of Adm nistrative Hearings for assignnent of a hearing
of ficer and the scheduling of the formal hearing.

At formal hearing, Petitioner testified on his own behalf and presented the
oral testinmony of Diana Maus, Chief, Bureau of Personnel Services, Division of
Admi ni strative Services, Departnent of State; Dot Joyce, Director, Division of
El ections, Department of State; and Charlene WI son, Personnel Services
Speci alist, Benefits, Division of Adm nistrative Services, Departnment of State.



Respondent, Departnent of Banking and Fi nance, presented the oral testinony
of Robert Henl ey, Labor Rel ations Specialist, Departnment of Managenent Services;
and WlliamJ. Schmtt, Chief, Bureau of State Payrolls, Departnment of Banking
and Fi nance.

The parties' joint Prehearing Stipulation executed on Septenber 29, 1993
was admitted as Hearing Oficer's Exhibit A

The parties also stipulated to the adm ssion in evidence of Joint Exhibits
A B C D E F and G

A transcript was filed in due course, and all timely-filed proposed
findings of fact have been rul ed upon in the appendix to this reconmended order
pursuant to Section 120.59(2) F.S.

FI NDI NGS OF FACT

1. Petitioner is currently an enployee of the State of Florida, Departnent
of State ("State"). He has been continuously enployed by "State" from March
1991 to date

2. Petitioner has consistently received his regul ar sal ary, annual |eave,
sick | eave, special holidays, and retirenent contributions as part of his
enpl oyment package as a state governnent enpl oyee.

3. Petitioner was enployed by the Division of Elections of "State" as an
Admi ni strative Assistant Il until April 1, 1991, at which tine, he was pronoted
to an Administrative Assistant II1I.

4. Petitioner went froman "included position” to an "excl uded position"
upon his pronotion on April 1, 1991

5. Employees filling "included positions"” nmay receive overtine
conpensati on.

6. Employees filling "excluded positions"” may only recei ve conpensatory
| eave on an hour-for-hour basis for those hours worked in excess of 40 hours per
week. "Conpensatory |eave" may be w thdrawn from an enpl oyee's | eave

accunul ati on anount and utilized in the same way as annual |eave for the
enpl oyee's rest and rel axati on or other personal purposes.

7. Prior to Petitioner's pronotion, "State's" Division of Elections had
never had an enpl oyee nove froman Adm nistrative Il, included position, to an
Admi nistrative 111, excluded position. Neither "State's" adm nistrative
personnel nor Petitioner had any prior know edge that upon his pronotion
Petitioner woul d/was no |onger entitled to be paid noney for the overtinme he
wor ked in the new position.

8. "State's" March 27, 1991 appointnment letter to Petitioner advising him
of his promotion did not advise himthat the pronotion had the effect of noving
himfroman included to an excl uded position for purposes of overtine pay.

9. The April 10, 1991 Report of Personnel Action regarding Petitioner's
promotion incorrectly indicated that he had noved froman Adnministrative 11
"excluded,"” to an Admnistrative 111, "excluded" position



10. The Departnent of Management Services (Managenment Services) is solely
responsi ble for the designation of whether an enployee is in an included or
excluded position as it relates to a Report of Personnel Action. That agency's
personnel were unable to explain why the April 10, 1991 Report of Personne
Action was incorrect.

11. Due to the erroneous Report of Personnel Action, neither "State" nor
Petitioner were on actual notice that Petitioner had noved from an included to
an excl uded position for purposes of overtine pay and that he was no | onger
entitled to be paid noney for the overtine he worked in the excluded pronotiona

position of Administrative Assistant Ill1. However, all concerned had
constructive notice by prior docunents and designations that the Administrative
Assistant Il position was an "included" position. No agency deliberately msled

the Petitioner concerning his pronotion, and there is no evidence that he would
have refused the pronotion had he known of the change of status from "incl uded"
to "excluded."

12. Petitioner's "State" supervisor who had authorized his April 1, 1991
promotion was w thout actual know edge at the tinme of Petitioner's pronotion
that Petitioner had noved froman included to an excluded position for purposes
of receiving overtinme pay and did not advise himof his ineligibility for
overtime pay after his pronotion

13. Petitioner was paid $897.01 in overtime paynents for overtine worked
during April through July 1991, while in an excluded position, despite not being
entitled to overtinme pay after May 31, 1991 for hours worked in excess of 40
hours per week. (The May 31, 1991 date was stipulated by the parties, see
appendi x. )

14. Petitioner's "State" supervisor erroneously authorized the overtine
paynments Petitioner received while in his excluded pronotional position

15. The Respondent, Departnent of Banking and Fi nance's (Banking and
Fi nance's) payroll systemthat is designed to detect errors such as occurred
here upon recei pt of an enpl oyee's authorized request for pay did not detect
this error because the systemwas not on-line during the four nonths Petitioner
wor ked and submitted authorized requests for overtinme pay in the excluded
pronotional position.

16. The fact that Petitioner had received overtine pay while in an
excl uded position was neither discovered nor conveyed to himuntil six nonths
after his April 1, 1991 pronotion

17. Banking and Finance initiated an investigation concerning the overtine
paynments received by Petitioner while in an excluded position after receiving an
anonynmous conpl aint on October 28, 1991. |In a March 10, 1993 letter, Banking
and Fi nance asserted that the overtinme paynents Petitioner received while in an
excl uded position constituted a nonetary debt to the State of Florida which
Petitioner must repay in noney.

18. Petitioner spent the $897.01 to pay bills associated with the vacation
he had taken prior to his pronotion

19. Petitioner would have been able to repay the overpaynent in cash had
the error been discovered after the first or second erroneous nonthly overtine
paynments, but he was not able to repay that |arge an anount in cash after the
third request was submitted



20. Petitioner's request for authorization for overtine pay after his
promotion was not submtted fraudulently or nendaciously, but was submitted
because neither Petitioner nor anyone in his agency ("State") understood that he
was not legally entitled to overtine pay.

21. After determning that Petitioner had received overpaynents, "State"
took steps to recoup the overpaynents. "State" sought to work with Petitioner
to alleviate this problemfor which its personnel felt partially responsible.
In fact, "State" permitted himto utilize one of its agency attorneys for
pur poses of the instant formal proceeding.

22. Petitioner and "State", w thout consulting Banking and Fi nance,
entered into a negotiated agreenent by which Petitioner would remt the $897.01
in overpaynents in the formof 78 annual |eave hours, and on Decenber 31, 1991
78 hours were deducted from Petitioner's accrued annual |eave bal ance.

23. In calculating the repaynent of the deducted 78 annual |eave hours
fromPetitioner's annual |eave balance, "State" nultiplied his rate of pay at
that time, with the nunber of annual |eave hours necessary to equal the anount
of the overpaynents, equaling $897.01. Neither Petitioner nor any agency
recei ved a cash paynent fromthe deduction of the 78 annual |eave hours.
"State" merely deducted the hours from Petitioner's annual | eave bal ance.

24. "State" represented to Petitioner that the deduction of an anount of
annual | eave hours equivalent to the overpaynments would satisfy his debt to the
State of Florida. However, "State" neither requested nor received witten
perm ssion fromthe Departnent of Banking and Finance to enter into an agreenent
by which "State" could accept a non-nonetary "repaynment” from Petitioner

25. Charlene WIson, Personnel Services Specialist, Benefits Division of
Admi ni strative Services, Departnent of State, testified that accrued paid | eave
is a dollar-for-dollar paynent since each hour of annual |eave represents an
hour of active enploynment and, therefore, are equal. WIliamJ. Schmtt, Chief,
Bureau of Payrolls, Departnent of Banking and Finance, testified that an
enpl oyee is paid for annual |eave when authorized by an agency. However, these
i sol ated pieces of evidence are not controlling.

26. Further testinmony was provided as to the historical application of the
rul es of the Departnment of Banking and Fi nance and the Departnment of Managenent
Services. Robert W Henley, Labor Specialist for Managenent Services, and
WlliamJ. Schmtt each testified to the historical application and
interpretation of their respective agency rules. Each testified that, as their
agencies had interpreted and applied their own rules to date, enpl oyees who are
continually enployed by the State of Florida may not use annual |eave to repay a
debt in the manner Petitioner and the Department of State chose.

27. Prior to the Decenber 31, 1991 deduction of the annual | eave hours,
Petiti oner had "banked"” 109.097 annual |eave hours. After the deduction of 78
hours to satisfy his agreenment with "State,” he had only 31.097 hours renai ni ng.
It took Petitioner 12 nonths to build his annual | eave bal ance back to where it
was prior to the Decenber 31, 1991 deduction

28. During the 1991 year, but prior to the deduction of the 78 annua
| eave hours, Petitioner had taken a vacation to |Innsbruck, Austria utilizing his
annual |eave accrued to that point in tinme and being paid his regular salary
whil e he was on vacation. Petitioner did not take a vacation in 1992, the year



foll owi ng the deduction of the 78 annual |eave hours, because of the | ack of
sufficient accrued annual |eave hours left in his balance to take the |ength of
vacation he wanted to take. In 1992 there were still low air-fare prices for
trips abroad.

29. In 1991, Petitioner utilized 80 annual |eave hours while receiving
regul ar pay.

30. In 1992, Petitioner utilized 18.25 annual |eave hours while receiving
regul ar pay.

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has jurisdiction over the
parties and subject matter of this cause pursuant to Section 120.57(1), F.S.

32. At formal hearing, Petitioner agreed to go forward with the
present nent of evidence, however it is clear that regardl ess of how the parties
el ected to proceed, the Respondent Departnent of Banking and Fi nance may not
collect the alleged overpaynment unless it has been proven to be an over paynment
and due, in exact anount, fromPetitioner to the State of Florida.

33. Rule 3A-31.309(1)(e) F.A C, provides:

In accordance with s. 17.04, F.S. only the

Depart ment of Banki ng and Fi nance shal

establish the anount of the refund due the

State and the manner of its recovery. No

ot her departnent may enter into any agreenent

by which the overpaid individual refunds to the
State a sumless than the exact amount due unless
t hat departnent has received witten perm ssion
fromthe Departnment of Banking and Fi nance.
(Enphasi s suppl i ed)

34. The Petitioner entered into an agreenent with his enployer, the
Department of State, whereby 78 annual |eave hours were deducted fromhis
accrued bal ance, but that agreement was entered into without witten perm ssion
fromthe Departnment of Banking and Finance. The Departnment of State neither
requested nor received witten perm ssion fromthe Departnent of Banking and
Finance to enter into an agreenent by which the Departnent of State coul d accept
a non-nonetary "repaynent" from Petitioner

35. The Departnent of State is responsible for making a diligent effort to
recover the exact total anount of the overpaynent to Petitioner. See, Rule
31.309(1)(b) F.A C. However, pursuant to Rule 3A-31.309(1)(e), F.A C., the
Departnment of State may not enter into an agreenent by which an enpl oyee repays
| ess than the exact ampunt due as deternined by the Department of Banking and
Fi nance or makes no cogni zabl e repaynent without witten perm ssion fromthe
Depart ment of Banking and Fi nance.



36. Rule 3A-31.309(1)(f), F.AC is also applicable to this case. It
provides, in relevant part:

The exact anount of a refund may be a gross
anmount, net anount, or sonme conbination of
enpl oyer expense and enpl oyee sal ary .

However, Petitioner's assertion that the providing of paid annual |eave to an
enpl oyee for purposes of vacation or sinply tine away fromthe office is an

enpl oyer expense so that the Departnent of State may unilaterally quantify the
val ue of annual |eave hours and conpute theminto a noney bank account of sone
kind is an erroneous and tortured interpretation that flies in the face of other
exi sting rules and of the standard operating procedures of the several agencies.

37. An agency's interpretation of its own rules is entitled to great
wei ght. See, Wodley v. Departnent of Health and Rehabilitative Services, 505
So. 2d 676 (Fla. 1st DCA 1987). The same is true of statutory construction by
an agency. An adm nistrative construction of a statute by an agency responsible
for its admnistration is entitled to great weight and shoul d not be overturned
unl ess clearly erroneous. See, e.g., Shell Harbor Goup, Inc. v. Departnent of
Busi ness Regul ation, 487 So. 2d 1141, 1142 (1 DCA Fla. 1986). Even so, the
statutory construction nust be a perm ssible one and not "any concei vabl e
construction of a statute . . . irrespective of how strained or ingeniously
reliant on inplied authority it mght be". See, State of Florida, Board of
Optonetry, et al v. Florida Society of Ophthal nol ogy, 538 So 2d 878 (Fla. 1st
DCA 1988). Herein, the construction of the statute and rul es which was
advanced by the Respondent Departnent of Banking and Fi nance and by the
Depart nment of Managenent Services is reasonable. Wile this interpretation may
not be the only one that could be made or the nost desirable, it is a
strai ghtforward, perm ssible construction, and not "clearly erroneous.” "State"
is not charged with the ultimte adm nistration of these rules. "State"
personnel who testified clearly are not know edgeable in these areas. The
credi bl e conpetent testinony and a clear reading of the rules establishes that
| eave may be traded for |eave, but |eave may not be traded for npbney except
subsequent to term nation

38. The permnissible nmethods of repaying a salary overpaynment are descri bed
in Rule 3A-31.309(1)(i), F.A.C The "agreenent" between Petitioner and his
enpl oyi ng agency by whi ch annual | eave hours were deducted fromPetitioner's
bal ance is not an authorized repaynment of the enployee's debt. Put another way,
any purported repaynment in annual |eave hours is | ess than the exact ampunt due
because no authority has been provided for this use of annual |eave. Thus,
while clearly well-intentioned, the Departnent of State |acked authority to
enter into the "agreenment” without the Departnment of Banking and Fi nance's
written perm ssion

39. Pursuant to Rule 60K-5.010(1)(g) and (2)(a) [fornmerly 22A-8.010(1)(g)
and (2)(a)], F.A C, annual |eave may be used only for |eave purposes (i.e.
rest and relaxation). No authority has been cited permtting Petitioner to use
annual | eave to repay a noney debt to the state.

40. Pursuant to Rule 60K-5.010(4)(a) F.A.C., the only circunmstance under
whi ch Petitioner can receive an "annual |eave paynment" is upon term na
separation from state government enploynment. Because Petitioner never
term nated state governnment enploynment, the Departnent of State |acked authority
to enter into an "agreenment" under which Petitioner was directly or indirectly
pai d noney val ue for any accrued annual | eave.



41. The paynments to Petitioner were also prohibited by Rul e 3A-31.219(2)
F.A.C. which requires that requests for "annual |eave paynent" be submitted
after the enployee's |ast day of actual work, that is, after term nation from
state government enploynment. Accordingly, since Petitioner did not term nate
state government enploynment during the relevant period, the Departnent of State
had no authority to convert Petitioner's annual |eave hours into cash noney by
direct or indirect neans.

42. Section 17.04 F.S. gives the Departnent of Banking and Fi nance the
sole authority to audit and adjust noney accounts. Rule 3A-31.309(1)(e) F.A C
sets out how that is to be done. The lack of authority in the Departnent of
State for the purported settlenent neans that there is no lawful basis for
Petitioner to allege that he has nmade repaynment for his salary overpaynent.

43. Petitioner's reliance on New v. Departnent of Banking and Fi nance, 554
So. 2d 1203 (Fla. 1st DCA 1989), is appropriate to the degree it establishes
that the Division of Adm nistrative Hearings is the correct forumto resolve
this issue and that in order to be heard, the Departnment of Banking and Fi nance
must be a full party to the proceedings in this forum See, also, Departnent of
Corrections v. Career Service Comm ssion 429 So. 2d 1244 (Fla. 1st DCA 1983).
However, nothing in New supports Petitioner's assertion that repaynent of a cash
anount can be made in annual |eave hours pursuant to a settlenent agreenent
unaut hori zed by the appropriate agency, the Departnment of Banki ng and Fi nance.
New i nvol ved a repaynent of cash in the exact anount owed and whether or not the
enpl oyi ng agency's funds could be utilized in the settlenent.

44. Petitioner also cited G een v. @Glvin, 114 So. 2d 187 (Fla. 1st DCA
1959), which addresses conversion of annual |eave to noney for estate purposes
after term nation of state governnent enploynment by the enpl oyee's death. G een
does not provide authority for the innovative use of trading annual |eave for
cash as we have seen it used here during this Petitioner's continued state
governnment enpl oynent. G een al so does not expand the definition of
"conpensation” as that termis used in the current Departmnment of Banking and
Fi nance rul es.

45. Petitioner has made a case that shows the Departnent of State notified
Petitioner in witing of the error and how it occurred, nmade arrangenents wth
the enployee with the intent of reclaimng the overpaynment, and effectuated a
payrol | change to correct the enployee's salary to the correct anmount for future
pay periods. |In so doing, "State" had to coordinate with the Departnent of
Managenment Services. To properly recoup the overpaynent fromthe enpl oyee, the
Departnment of State was also required to coordinate with the Departnent of
Banki ng and Finance. It did not. The result is that the Departnent of Banking
and Fi nance may recover the cash paynents.

46. This is an innocent and uni ntended error by the Departnment of State,
but it is not an estoppel situation as applies to the Departnment of Banking and
Fi nance. The three el enents necessary for an estoppel have not been adequately
denonstrated, and the State of Florida is not estopped by conduct resulting from
a mstake of |law. Estoppel does not arise against the state by the unauthorized
acts or representations of its officers. See, Kuge v. Departnent of
Admi ni stration, 449 So. 2d 389 (Fla. 3d DCA 1984); Salz v. Departnent of
Admi ni stration, 432 So. 2d 1376 (Fla. 3d DCA 1983); G eenhut Construction Co. v.
Henry A. Knott, Inc. 247 So. 2d 517 (Fla. 1st DCA 1971). Moreover, in Warren v.
Department of Adm nistration, 554 So. 2d 568 (Fla. 5th DCA 1990), the test of
i mposi ng estoppel against the state was held to be higher than for other |ega



persons. In order to apply estoppel against the state, "rare and exceptiona
circunst ances" nust be shown. The Petitioner's desire to take a 1992 vacation
and his speculative ability to do so do not qualify. Petitioner used sone |eave
in 1992 without going on vacation. This also depleted his annual |eave bal ance.
If he had repaid the overpaynment in cash, there is no guarantee he woul d have
been financially able to take advantage of 1992's |low airfares. The Departnent
of State's apparent authority to nake the representations it did in this
instance is also not as clearly apparent as in the situation related in Warren

47. An appropriate and fair resolution of this cause would be the entry of
a final order requiring Petitioner to repay $897.01 to the Department of Banking
and Fi nance in reasonable increments and further requiring the Departnent of
State and Departnent of Managenent Services to coordi nate whatever procedures
are necessary to reinstate Petitioner's 78 annual |eave hours and appropriately
recompute his accrued conmpensatory | eave hours earned after his pronotiona
date, but the latter two agencies technically are not parties to this action
Therefore, this paragraph and any final order can be only advisory as to them

RECOMVENDATI ON

Upon the foregoing findings of fact and conclusions of law, it is
recomended that the Departnent of Banking and Finance enter a final order
providing as foll ows:

(1) That Petitioner is indebted for salary overpaynments to the Departnent
of Banki ng and Finance for the anmount of $897.01

(2) That Petitioner shall repay the aforesaid anmount within one year from
date of this order in paynment anobunts of not |ess than $100.00 each or the tota
remai ni ng bal ance of the debt in any single paynent and that failure of
Petitioner to repay the full amount in the year provided shall result in the
Depart ment of Banki ng and Fi nance debiting his salary for the unpaid bal ance at
the end of the year's grace period, and

(3) That once full paynent is conpleted, the Departnent of Banking and
Fi nance shall coordinate, to the degree possible, with all other agencies the
restoration of 78 hours annual |eave to Petitioner's annual |eave account
bal ance and the crediting of Petitioner with the appropriate conpensatory | eave
hours earned after his pronotional date.

RECOMMVENDED t his 28th day of February, 1994, at Tal |l ahassee, Florida.

ELLA JANE P. DAVIS, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399- 1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 28th day of February, 1994.



APPENDI X TO RECOVMENDED ORDER 93- 1886

The follow ng constitute specific rulings, pursuant to S120.59(2), F.S
upon the parties' respective proposed findings of fact (PFOF).

Petitioner's PFOF:

1-5 Accepted in substance, but not adopted verbatim

7-11 Accepted in substance, but not adopted verbatim

6, 12 Rej ected as stated due to the legal words of art enployed. See
FOF 2 and 11 which nore accurately conformto the record as a whole.

13-32 Not adopted verbatim Accepted in substance except for
unnecessary, subordinate or cumulative material. It is noted that PFOF 21 and

22 seemto be contradictory but were in fact stipulated as fact by the parties.
Al t hough a date of March 31 makes better sense, the hearing officer assumes that
the parties' use of the May 31 date accounts for pre-earned paynents of overtine
delayed into a following pay period. This is not a dispositive issue and the
parties' stipulation has been honored in FOF 13.

33-34 Rej ect ed because these proposals are msleading as stated and are
not dispositive. Covered in FOF 25-26.

35- 36 Not adopted verbatim Accepted in substance except for
unnecessary, subordinate, or cunul ative materi al

37 Rej ected as stated because it contains words of art and represents a
proposed conclusion of law. See Concl usi ons of Law

38 Covered only as necessary in FOF 21-23. Oherwise rejected as a
proposed conclusion of law or as cunmulative to the facts as found.

39-40 Rej ected as conclusions of |aw or |egal argunent and as
unnecessary and non-di spositive. See FOF 21-23 and Concl usi ons of Law.

41-49 The interspersed conclusions of law, including but not limted to

the "paynment" of |eave hours, are rejected as such. The interspersed and
footnoted |l egal arguments also are rejected. See FOF 28-30 Concl usions of Law
O herwi se, the proposals are accepted in substance but not adopted verbatimto
avoi d subordi nate, cunul ative and verbose nmateri al

50 Accept ed.

Respondent ' s PFOF:

1-2 Accepted, but sone unnecessary, subordinate and cunul ative materi al
has been exci sed.

COPI ES FURNI SHED:

Dougl as D. Sunshi ne, Esquire
Department of State
The Capitol, LL-10
Tal | ahassee, FL 32399-0250

Scott C. Wight, Esquire
Ofice of the Conptroller
The Capitol, Suite 1302

Tal | ahassee, FL 32399-0350

Honorabl e Gerald Lewis, Conptroller
Depart ment of Banking and Fi nance
The Capitol, Plaza Level

Tal | ahassee, FL 32399-0350



WIlliam G Reeves

Depart ment of Banking and Fi nance
The Capitol, Room 1302

Tal | ahassee, FL 32399-0350

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



